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IN THE COURT OF THE SUB DIVISIONAL JUDICIAL MAGISTRATE(S), DHUBRI 

   GR case No 5837/15                         

    U/S 447, 379, 34 IPC                                                                                                                                          

State of Assam   

        V/S                                                                                            

1. Jomir Uddin 

2. Rahim Ali 

3. Afijur Ali……………Accused Persons 

         Present: Sri S. S. Sharma,   AJS                                                                 

Sub Divisional Judicial Magistrate(S), Dhubri 

        Appearance :  

                               For the State: Adv. Rakesh Kr. Roy, Ld. APP 

                                                           For the accused:  Adv. A. Hussain 

          Date of evidence:    20-06-2018, 03-05-2019 

Date of argument:   07-05-2019                                                                          

Date of judgment:   07-05-2019 

 

J U D G M E N T 

1. The case of the prosecution in a nut shell is that on 18.12.2015, the 

informant had lodged an FIR at Gauripur Police-Station, stating that on 24.11.2015, 

at around 7 AM, the accused persons mentioned in the FIR have illegally entered 

inside the premises of the informant and have uprooted the boundary pillars after 

which they have stolen those pillars from his premises. The informant has stated 

that on being restrained by him, the accused persons have assaulted him. The 
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aforesaid incident has compelled the informant to lodge an FIR at Gauripur Police 

Station. 

 

2. Receiving the FIR, Gauripur P.S had registered a case and started 

investigation. On completion the above named accused persons were charge 

sheeted and their names were forwarded to face trial. 

3.  On appearance before the court, copies of all relevant documents were 

furnished to the accused persons as per section 207 Cr.P.C. Then after hearing both 

sides as well as upon perusal of the relevant materials available on record, 

particulars of charge under section 447, 379, 34 IPC were framed which were 

read over and explained to the accused persons to which they have pleaded not 

guilty and claimed to be tried. 

4.    During trial, prosecution had examined as many as five witnesses in order 

to bring home the allegations leveled against the accused persons and declined to 

adduce any other evidence and prayed for closing of the prosecution evidence. The 

statements of the accused person under section 313 Cr.P.C. are recorded in a 

separate sheet and kept with the case record. The accused persons have declined 

to adduce any evidence.  I have heard the argument put forward by the learned 

APP and the defense counsel as well as gone through the entire evidence available 

on record and also the case record. 

 

5.       POINTS FOR DETERMINATION:- 

i.   Whether the accused persons in furtherance of their common 

intention on 24.11.2015, at around 7 AM in the morning have illegally 

entered inside the premises of the informant with the intention to commit 

an offence and thereby have committed an offence punishable u/s 447  

read with section 34 of IPC? 

ii.   Whether the accused persons in furtherance of their common 

intention on the same day, time and place after dishonestly intending to 
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take the boundary pillars out of the possession of the informant had moved 

the same in order to such taking and thereby have committed an offence 

punishable u/s 379 read with section 34 of IPC? 

                       DISCUSSION, DECISION AND REASONS THEREOF 

 6.         To determine these points, the prosecution has adduced as many as five 

witnesses in order to support the evidence in the trial. An analysis of the evidence 

on record is as follows: 

7.           PW-1, namely, Kismat Ali Sk, has stated in his evidence-in-chief before the 

Court that on the day of the incident, the accused persons have uprooted the 

boundary fencing which were erected by the villagers around 2 years ago. PW-1 has 

also stated that the accused persons have also threatened him with dire-

consequences on that day.  

8.    PW-1 during his cross-examination has stated that the said land is 

annexed to the road which is adjacent to the land of the accused persons. He has 

also stated that as the said road was found to be narrow, therefore the villagers 

have thought of including the land from both the informant and the accused persons 

in order to broaden the road. Apart from the above he has denied all the suggestions 

being put to him by the Learned Counsel for the accused persons. 

9.    PW-2, namely, Nur Jamal Sk, PW-4, namely, Aziz Ali and PW-5, namely 

Surman Ali have respectively stated in their evidence-in-chief before the court that 

they have heard that the boundary pillars were missing from the boundary of the 

informant and the accused persons.  

10.   Their cross-examinations are declined by the learned Counsel for the 

accused persons. 

11.   PW-3, namely, Sahar Ali, has stated in his evidence in chief before the 

court that he does not know anything about the incident and as such his cross-

examination is declined by the learned Counsel of the accused persons. 
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12.           After evaluation of the evidence available on record it appears that there 

is a huge contradiction between the statement made the informant in his complaint 

petition and the evidence deposed by the remaining witnesses in the court. 

Moreover it also appears that apart from PW-1, none of the other prosecution 

witnesses could cast any incriminating material against the accused persons and 

furthermore if the evidence of PW-1 is taken into consideration, then it appears that 

the same is found to be ambiguous in respect to the veracity of the statement made 

by the informant, because the informant has made two different version of his story 

as a witness in this case if the same is compared between his evidence-in-chief and 

in his cross-examination part. The same creates a doubt as to the veracity of the 

statement as regards the allegation imposed upon the accused persons are 

concerned. 

13.      Accordingly, it appears that although the informant had casted 

incriminating materials against the accused persons, yet the same lacks 

corroboration from the independent witnesses and as such in the absence of the 

same, I find no strength to lean in favour of the allegation raised by the informant 

as PW-1 in this case and as such the accused persons namely Jomir Uddin, Rahim 

Ali and Afijur Ali are conferred the benefit of doubt with respect to the allegation 

leveled against them by the informant of this case. 

14.           With regard to the points for determination, both sides are heard. It 

appears from the materials available on record that the prosecution has failed to 

bring home the ingredients of the offence against the accused persons namely Jomir 

Uddin, Rahim Ali and Afijur Ali as it is found that the story of the prosecution remains 

unsupported by the principal witnesses. In view of all I am of the considered opinion 

that the ingredients of the offence could not be satisfactorily proved against the 

accused persons and as such the accused persons namely Jomir Uddin, Rahim Ali 

and Afijur Ali are acquitted from the offences under section 447, 379, 34  IPC and 

set at liberty.  
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O-R-D-E-R 

15.   In view of the discussions made above and the decisions arrived at 

the point for determination I am of the considered opinion that the 

prosecution failed to prove the case against the accused persons beyond 

reasonable doubt.  

16.   Accordingly the accused persons namely Jomir Uddin, Rahim Ali and 

Afijur Ali are acquitted from the offences under section 447, 379, 34 IPC 

and set at liberty forthwith. The bail bond shall remain in force for a period 

of 6 months. 

17.   Given under my hand and seal of this court on this 7th day of May 

2019. 

 

 

                                           S. S. Sharma 

Sub Divisional Judicial Magistrate(S),                                

Dhubri. 
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APPENDIX 

           LIST OF WITNESSES 

FOR PROSECUTION: 

 P.W.1------------------ Kismat Ali Sk 

 P.W.2------------------ Nur Jamal Sk,  

 P.W.3------------------ Sahar Ali 

 P.W.4------------------ Aziz Ali,  

 P.W.5------------------ Surman Ali 

COURT WITNESS 

 NIL 

FOR DEFENCE 

 NIL 

       PARTICULARS OF THE CASE 

          Date of evidence:    20-06-2018, 03-05-2019 

Date of argument:   07-05-2019                                                                          

Date of judgment:   07-05-2019 

 

       PROSECUTION EXHIBITS 

 Ext 1----------------Seizure List 

 Ext1(1)--------------Signature of Witness 

DEFENCE EXHIBITS 

 NIL 

 

 COURT EXHIBITS 

 NIL 

 

 

                                         S. S. Sharma 

Sub Divisional Judicial Magistrate(S),                                

Dhubri. 
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